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STEVE AND AILEEN have a family-
owned Thoroughbred breeding busi-
ness that has grown steadily through
the years. Their business is now
worth several million dollars, and
Steve wants to take steps to protect
the equity in his business and other
assets from creditors and predators. 

He wants to protect the assets dur-
ing his and Aileen’s lifetimes and
then to continue the protection for
their three children, all of whom live
on the farm and participate actively
in its management. (All characters
are fictional.)

Asset protection must begin well
before any adverse situation, such
as a lawsuit, a creditor’s claim, or a
life-threatening illness, occurs.

Several strategies are available to
Steve as he begins the process of
protecting his family’s assets. Before
he undertakes this important task,
though, he needs two important as-
sets: an attorney who is thoroughly
knowledgeable in asset protection
matters and a financial adviser whom
he knows and trusts. 

With the attorney and financial ad-
viser, Steve will discover at least seven
strategies for asset protection. They
are:

• Exempt assets;
• Proper entity selection;
• Gifts;
• Children’s trusts;
• Conversion of assets into an in-

come stream;
• Self-settled trusts; and
• Offshore planning.
Of course, one of the best meth-

ods of risk management is to for-
mally insure against a loss. Every
business should be properly insured,
and Steve should review his cover-
age with his agent.

The following information is in-
tended to provide only general infor-
mation about some of the methods
that may help you protect your as-
sets. It does not discuss exempt as-
sets under state or federal bankruptcy
codes. 

Each method discussed has ad-
vantages and disadvantages and must
be reviewed carefully with a legal ad-
viser to ensure that any action ulti-
mately taken is appropriate for that
particular situation. 

Steve’s attorney will be watchful
for potential fraudulent conveyances
or transfers of property, the object
of which is to defraud a creditor, or
hinder or delay him, or put such prop-
erty beyond his reach. 

Each state’s law must be reviewed
to determine how the state defines
a fraudulent conveyance. The follow-
ing methods of asset protection may
be considered, starting with the least
onerous, to steps that require sub-
stantial action. 

Exempt assets 
Some assets are, by their very na-

ture, protected under state or fed-
eral law, or both. Some of these
exempt assets may be qualified re-
tirement plans, an individual retire-
ment account (IRA), and a primary
residence under a homestead ex-
emption rule. 

In addition, some states protect
the death benefit and cash values of
life insurance and annuity products.
The exemption of life insurance and
annuity accumulation values or death
benefits from the claims and demands
of creditors may be advantageous to
Steve and Aileen.

Choice of business entity
How you form your business and

what type of entity you choose can
make a substantial difference in pro-
tecting your personal assets. A cor-
porate structure, either as a C
corporation or an S corporation for
small businesses, or a limited liabil-
ity company can provide protection
against personal liability, as long as
the formalities of the separate entity
are followed.

In general, these formalities in-
clude avoiding
the commingling
of personal and
business assets,
and not using
business assets
for personal rea-
sons. The goal is
to have the busi-
ness clearly re-
garded as an
entity separate
and apart from its
owners. 

If the corpora-
tion’s separate
identity is not
maintained, the “corporate veil” is
pierced, and the owners will not be
shielded from liability. Entities such
as partnerships or sole proprietor-
ships have unlimited liability con-
cerns. Your attorney can help with
issues that involve business organi-
zation and liability.

Gifts
Giving assets as gifts to other in-

dividuals means you no longer own
or have the control and benefit of
those assets. Completed gifts mean
that you have passed full dominion
and control of those assets to the re-
cipient. Therefore, because you do
not own it, any creditor may not be
able to gain access to it. 

Giving as a gift a remainder inter-
est in your residence while still re-

taining the right
to live in the
home for a spe-
cific number of
years may ac-

complish this type of planning. This
type of gift is called a qualified per-
sonal residence trust, and there can
be advantages not only for asset pro-
tection but also for future estate tax
liability. You will want to consult with
your attorney and tax adviser before
undertaking this kind of gift.

Children’s trusts
Irrevocable trusts may be set aside

for children. Gifts of various kinds
of property that qualify for the $11,000
annual exclusion per recipient can
be made each year. 

Significant assets that can be used
to fund a children’s trust include in-
terests in a family limited partner-
ship, or the trust can be used to hold
equipment or other business assets
that are leased to the business en-
tity. 

Changing an asset
Although a stream of income is

generally attachable by creditors,
you may still be able to reduce the
effect of any judgment. A charitable
remainder trust is one method of
achieving asset protection; your at-
torney can help you with charitable
remainder trusts and other entities
that convert an asset into income. 

Another planning technique in-
volves Steve purchasing a private an-
nuity from Robert, his youngest son.
Steve purchases the annuity by trans-
ferring assets to Robert, and Robert
agrees to pay Steve a stream of in-
come for life. 

This approach is especially help-
ful if the assets transferred produce
income. The annuity amount is de-
termined by Internal Revenue Ser-
vice tables. Once Steve purchases

the annuity, he no longer owns the
assets, and creditors should not be
able to reach them. Instead, he only
owns future annuity payments.

If Steve dies before his expected
mortality under the IRS table, Robert
receives a larger amount than if Steve
lives past his predicted mortality. 

In addition, Steve could use the
annuity payment to pay for a life in-
surance policy, a potentially exempt
asset, and name Robert as benefici-
ary. Thus, even if Steve lives past his
expected mortality age, Robert will
receive a substantial benefit at Steve’s
death.

Self-settled trusts
This type of planning permits an

individual to create a trust and trans-
fer his assets to it while retaining the
role as beneficiary. The fact that the
person may retain the benefit and
control over the assets would typi-
cally mean that the assets of the trust
are subject to attachment. 

However, Alaska, Delaware,
Nevada, and Rhode Island have
passed laws that protect a self-settled
trust from creditors of the person
who created the trust.

Among the requirements of self-
settled trusts are that the trust must
be irrevocable; some of the assets
must be managed by a state trustee;
and distributions are discretionary.
Although self-settled trusts have not
been fully tested in the court system,
they may be an option for the well-
informed individual who receives
knowledgeable legal and financial
advice. 

Offshore planning
An offshore trust is one established

in another country to protect assets
at a time when there is no expecta-
tion that the assets will need protec-
tion. The trust is administered each
year in the hope that the assets of

the trust will not be needed to sat-
isfy a judgment. 

The offshore trust also may serve
ancillary purposes associated with
traditional estate-planning trusts,
such as probate avoidance, privacy,
and ensuring a smooth transfer of
the individual’s wealth. 

Wealth-protection advisers widely
regard an offshore trust as more ef-
fective and more flexible than a do-
mestic trust for these reasons: 

• Increased ability of the individ-
ual creating the trust to retain ben-
efit and control;

• Offshore trusts are not auto-
matic targets;

• Offshore trusts erect practical
barriers to creditors;

• Foreign trusts are ultimately
more protective; and

• The trust law of certain foreign
jurisdictions may be more specific
and more protective than domestic
law. 

To achieve asset protection, Steve
and Aileen’s effort must be coordi-
nated with their overall estate and
business-planning goals. The key to
any planning is to ensure that all of
the planning works together to meet
specific objectives. 

Reviewing or taking action on only
one portion of their assets can cause
unexpected problems. Finally, pro-
tecting assets but not addressing the
passage of those assets to another
generation may still not meet Steve
and Aileen’s individual goals or
achieve the best outcome for their
situation. 

_______________________________________

Neal Hayias, a Thoroughbred

owner and breeder, is a 
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MONY Securities Corp. in 
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is Neal_Hayias@mony.com._______________________________________

How to protect your assets
Seven strategies for protecting your business assets from creditors and other risks
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Protecting the future
At least seven strategies provide op-

portunities for protecting assets from li-
ability claims and creditors, among other
risks. Those strategies are:

■ Exempt assets
■ Proper entity selection
■ Gifts
■ Children’s trusts
■ Conversion of assets into an income

stream
■ Self-settled trusts
■ Offshore planning

PLAN AHEAD
A key consideration for a breeder is asset protection, which must begin well before any
adverse situation, such as a lawsuit, a creditor’s claim, or a life-threatening illness, occurs

If a corporation’s separate
identity is not maintained,

the “corporate veil” is
pierced, and its owners 

will not be shielded from
liability. Entities such 

as partnerships or 
sole proprietorships 

have unlimited liability
concerns. Your attorney 

can help with issues
involving business

organization and liability. 
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